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AbcTpaKT:

«0bLee npaBo» OnvBepa YaHaenna XonMca-mnafLllero — Kiaccuyeckuin Tpyg no dunocodun npaea, okasasLLnM
BAUSHWE Ha pa3BUTUE COBPEMEHHOW OpUANYecKon Melcan. KHura 6beina Bnepsble onybankosaHa B 1881 roay u ¢
Tex nop LWMPOKO YUTAETCA N U3yvaeTcs yYeHbIMU-IopUucTamMmn 1 npakTukamu. B Hem Xosnmc nccnegyet npupony
npaBa ¥ ero oTHOLIeHMe K 06LLeCcTBY, yTBEpPXAas, 4TO NPaBo - 3TO He CTaTUYHbIN Habop npaBun, a ckopee
NMOCTOSHHO pa3BMBaOLLMACA Habop NPUHLUMOB, KOTOPbLIE HEOBX0ANMO afanTUPOBaThb K N3MEHSAOLLUMCS
coumasnbHbIM ycsioBMAM. OH TakXXe yTBEpXAaeT, YTO 3aKOH AOJKEH OCHOBbIBATLCA Ha pasyMme v CripaBefMBoCTY, a
He Ha Tpaguumnsax nam obelvasx. KHMra Ha4MHaeTCs ¢ BBeLEeHUS, B KOTOPOM XO0AMC M3naraeT CBOU B3rNnabl Ha
npupoay npasa. OH yTBepXAaeT, 4TO 3aKOH — 3TO He Habop nNpaBusl, KOTOPbIE NepefatnTCs CBEPXY, a CKopee
Habop npuHLMNOB, pa3paboTaHHbLIX MOCPELCTBOM NPUMEHEHMS pa3yMa 1 CpaBeanmBocTM. OH TaKXe yTBEep)KAaeT,
4TO 3aKOH A0JIKEH OCHOBbLIBaTbCA Ha NOoTpebHOCTAX obLlecTBa, a He Ha MPUXOTAX NpaBsLero Knacca. OH Takxe
YTBEPXAAET, YTO 3aKOH JO/KeH bbiTb rMbKMM 1 NpucnocabnmBaTbCA K M3MEHAIOLLMMCS COLMaAbHbIM YCOBUSAM.
3aTeM KHUra nepexoanT K N3Y4YEeHUI0 Pa3anyHbIX NCTOYHMKOB NpaBsa, BKJOYas obLuee npaso, CTaTyTHOE NMpaBo 1
npaBo CNpaBeMBOCTM. XONMC YTBEPXXAAeT, YTo obLiee NpaBo SBASETCA BaXKHENLLMM NCTOYHUKOM MpaBga,
MOCKOJIbKY OHO OCHOBaHO Ha MpuHUKMNax pa3yma v cnpaBefivBoCcTu. OH TakXKe yTBEepXXAaeT, 4TO CTaTyTHOE MpaBo
cnefyeT UCMoJsib30BaTb 418 AONOJSHEeHWA obLLero npaga, a He AN ero 3aMeHbl. HakoHel, OH yTBepXXaeT, 4To
CNpaBefanBOCTb A0JKHA MCMO/b30BaTbCA B LONONHEHME KaK K 0bLLeMy npaBy, Tak U K CTaTyTHOMY npasy,
MOCKOJIbKY OHO OCHOBAHO Ha MpuHLUMMNaxX YeCTHOCTU 1 CNPaBeaSINBOCTU. 3aTEM KHUra NepexoinT K N3yYeHUo
pa3nyHbIX aCNeKTOoB PUANYeckoro 060CHOBaHMA, BKJIOYasn UCMO/b30BaHWe npeLefeHTa, NpYUMeHeHne oMKy 1
TOJIKOBaHVE 3aKOHOB. XOJIMC YTBEPXAAeT, YTO OpUANYEeCcKne paccyXAeH s LOJ/DKHbI OCHOBbLIBATLCA Ha NPUHLMUNAXx
pa3yMa 1 CnpaBeasIMBOCTHY, @ He Ha Tpaguumsax nnm obbidasax. OH Takxxe YyTBEPXAAET, YTO Opuamndeckume
paccy>XAeHus LO/MKHbI ObITb FTMOKMMN 1 aganTUPYEMbIMU K U3MEHAIOLLUMCA COLMANbHbIM YCA0BUAM. KHura
3aBepLuaeTca 0b6cyXaeHneM ponu Cyabn B NPABOBON cuCcTeMe. XOMC YTBEPXKAAET, 4TO CyAbs AOSKEH bbiTb
6ecnpucTpacTHLIM U AOKEH CTPEMUTLCA NPUMEHATL 3aKOH CNpaBeaIMBLIM U CNpaBeaanBbiM obpa3oM. OH Takxe
YTBEPXAAET, YTO CyAbs LO/DKEH PYKOBOLCTBOBATLCA MPUHLMMNAMN pa3yMa U CNpaBeisnBoCTU, @ He Tpaguumamu
unn obbl4aamMun. «Obee npaso» OnnBepa YaHaenna XonMca-mnafLlero — KnacCnu4eckun Tpya no dunocopun
npaBa, OKa3aBLUMIN BIUSAHNE Ha Pa3BUTUE COBPEMEHHOM I0PUANYECKON MbIC/IU. B HeM XonMc nccnepyet npupoay
npaBa ¥ ero OTHOLIEHMe K 06LLeCTBY, YTBEPXKAas, 4TO NPaBo - 3TO He CTaTUYHbIA Habop NpaBun, a ckopee
MOCTOSHHO pa3BMBaOLLMIACA Habop MPUHLUMNOB, KOTOPbLIE HEOBXOAMMO afanTUPOBaTb K N3MEHSAIOLLUMCS
coumanbHbIM ycioBuaM. OH Takxxe nccnefyeT pasfiyHble UCTOYHUKIM NpaBa, BKo4as obliee npaBo, CTaTyTHoe
npaBo U CNpaBeAIMBOCTb, @ TaKXXe pa3fiMyHble acrnekTbl puanyeckoro 060CHOBaHUS, BKIOYas UCMOSIb30BaHNe
npeuefeHTa, MPpUMEHEHNE IOMMKN 1 TOJIKOBaHNe 3aKOHOB. HakoHeL, oH 0bcyxaaeT poJib Cyfby B NPaBOBON
cucTeme, yTBepXKAas, Y4TO Cybs AO/KEH BbiTb 6€CNPUCTPACTHLIM U LOJDKEH CTPEMUTLCS MPUMEHSATb 3aKOH
CnpaBefJIMBLIM 1 CNpaBenBbIM 06pa3omM.

OCHOBHbIE ugeun:

#1. 3axoH - 3Mo JHcueol op2aHu3mM, KOMOPbIl pa3zeusaemcsi ¢ meyeHuem epemeHu: «Oduee npaso»
Oaueepa Y3Hdenna Xoamca-maaduiezo ymeepicdaem, ymo 3aKOH He cmamuyeH, a cKkopee s18/151emcsi
JCUBBLIM OP2aHU3MOM, KOMOPbI pa3zeusaemcsi ¢ meyeHuem epeMeHU 8 omeem Ha u3MeHeHue
COUUA/bHBIX U IKOHOMUYECKUX yC/108Ull.

3aKOH He CTaTu4eH, a npeacTassseT cobon XXNBOWN OpraHn3M, KOTOPbLIN Pa3BUBAETCSA BO BPEMEHW B OTBET Ha
N3MEHEHMWE COLMANbHbIX M SIKOHOMUYECKNX YCJIOBUIA. ITO LLeHTPasibHbIA apryMeHT KHurn Onneepa YaHaenna
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Xonmca-mnagwero «O6uiee npaBo». CornacHo Xonmcy, nNpaBo — 3TO He CBOJ HEMPEIOXKHbIX NPaBwui, a AuHaMU4Has
CMCTEMa, NOCTOAHHO afanTMpyloLWancsa K noTpebHocTaM obuiecTa. OH YyTBEPXKAAET, YTO 3aKOH A0/KEH BbiTb
rMbKUM 1 pearnpoBaTb Ha MeHsoLWMecs NOTPebHOCTU 06LLEeCTBa, U YTO OH A0JIKEH OblTb B COCTOSIHMM Pa3BUBATbLCS,
4T0Obl OCTaBaTLCA aKTyaNbHbIM U 3PMPEKTUBHBLIM, XOJIMC TaKXe YTBEPXKAAET, YTO 3aKOH A0JIKEH ObITb OCHOBaH Ha
npyHLUMNax cNpaBeanBoCTM U CNPaBeANBOCTY U 4YTO OH LO/DKEH NMPUMEHSATLCA NOCNEN0BATENbHbLIM U
cnpaBeaanBbIM 06pa3oM. OH CHMTAET, YTO 3aKOH AOJKEH OCHOBbLIBATLCA Ha NMPUHLMNAX eCTECTBEHHON
CNpaBeaMBOCTU 1 YTO €ro ciieayeT NPUMEHNATb TakuM 06pa3oMm, 4Tobbl OH 6kl CpaBeAsIMBLIM M CNpPaBeaNBLIM
LJ19 BCEX BOBJIEYEHHbIX CTOPOH. OH Tak)Xe YyTBEPXXAAET, YTO 3aKOH AOJKEH NMPUMEHATLCA TakuM 0bpa3om, 4Tobbl
3TO COOTBETCTBOBAJIO LEHHOCTAM N ybexxaeHUsM obLLecTBa, B KOTOPOM OH MpUMeHSAeTCS. ApryMeHT XoJsiMCa 0 TOM,
4TO 3aKOH - 3TO XXMBOW OPraHM3M, KOTOPLIA Pa3BUBAETCA C TEYEHNEM BPEMEHW, ABNSETCS BaXXHbIM, M OH OKa3as
BJISHME Ha (DOPMUPOBAHME TOrO, KaK 3aKOH MOHUMAETCS U NPUMEHAEeTCSA CeroaHs. Ero apryMeHT ncnonb3oBascs
49 NOAAEPXKN NAeN 0 TOM, YTO 3aKOH J0JKEH ObITb rMbKMM 1 pearmpoBaTb Ha MeHsaoWwmecs notTpebHocTn
obLwecTBa 1 4TO OH JOJKEH OCHOBLIBATHLCSA Ha MPUHLMNAX CNpaBeaMBOCTM U YECTHOCTU. Ero apryMeHT Takxe
MCNOSIb30BaJICA ANSA NOALEPKKN UAEN O TOM, 4YTO 3aKOH AOJ/KEH MPUMEHATHLCA NOC/IeA0BaTENbHbIM 1
cnpaseganebiM 0bpa3om.

#2. 3akoH ocHoeaH Ha npeuedenme: Xo0.1McC ymeepicdaem, 4mMo 3aKOH OCHO8AH Ha npeuedenme, a
3mo o3Hauaem, 4mo peweHusi, NPUHsiMbie 6 NPOW/10M, UCNOAb3YIOMCs1 0151 NPUHAMUSA peweHull 6
Hacmosiwem.

XonIMC yTBEPXXIAET, 4TO 3aKOH OCHOBAH Ha MpeLefeHTe, a 3TO 03HaYaeT, YTO PeLLIeHNs, NPUHSTLIE B MPOLLJIOM,
NCMONb3YIOTCS ANS MPUHATUS PELLEHUIA B HACTOSILLIEM. DTO 03HAYAET, YTO KOrAa Cyay NpeacTaBAseTcs Aeno, OH
byneT obpalllaTh BHUMAHNE Ha MPOLLJbIE PeLLeHs, YTOObl ONpeaeNnTb, Kak BbIHECTU pelleHune. 3To AefaeTcs ans
obecneyeHns nocnenoBaTeNlbHOCTY U CNPaBeaIMBOCTY B MPABOBOM cucTeMe. Onupasch Ha NpeLUeneHT, Cyll MoXeT
obecneynTb 0AUHAKOBOE PACCMOTPEHME aHANOMMYHbIX Aes. 3TO NoMoraeT obecneynTb CNpPaBeasIMBOCTb U
0[IHAKOBOE MPVMEHEHME 3aKOHa KO BCeM. MoHATME NpeLefeHTa TakKe BaXKHO C TOYKW 3peHNs MPaBoBoOro
060CHOBaHMA. Korpaa B cya NocTynaeT Aeso, OH 00pallaeTcs K NPOLU/bIM peLleHnsaM, YToObl onpefennTb, Kak
BbIHECTM pelleHne. 3To NOMOraeT rapaHTUPOBaTh, YTO CY[ MPUHUMAET PeLleHUs, OCHOBAHHbLIE HA 3[PaBOM
NpPaBoBOM 0DOCHOBAHWUW, U YTO 3aKOH MPUMEHSAETCS NoCNef0BaTebHO. ONMpPasnch Ha NPeLUeneHT, Cyll MoOXeT
obecneynTb 0ANHAKOBOE PacCMOTPeHMe NoA0BHbIX AeN U BOCTOPXXECTBOBAHME NPaBoCyANs. KoHuenuus
npeLeaeHTa SBNSETCS BaXKHOW YaCTbio NPaBOBOM CMCTEMbI U Heobxoanma Ans obecnevyeHuns cnpaBesIMBOCTYI U
nocaenoBaTeNbHOCTU. OnMpasicb Ha NpeueaeHT, Cya MOXXeT obecneynTb 0AMHAKOBOE pacCMOTpeHMe NofobHbIX aen
1 BOCTOP>XECTBOBAHMWE NPABOCYANS. DTO NMOMOraeT rapaHTUPOBaTh, YTO 3aKOH MPUMEHSIETCS KO BCEM B PABHOM
CTENEeHN 1 YTO Cyd NPVHUMAET PeLLeHNs, OCHOBaHHbIE Ha 3pPaBOM MPaBoBOM 060CHOBaHUN.

#3. 3akxon ocHoeaH Ha pa3yme: X01Mc ymeepicdaem, ymo 3dKOH OCHOBAH HA pa3yme, d IMo
03Hauyaem, 4Mmo peuleHus1 00AHCHbI NPUHUMAMbCA HA OCHOBE /102U4eCKUX NPUHUUNOS, d He IMOUUll uiu
AUYHO20 MHEHUS.

X0NIMC yTBEPXKAAET, YTO 3aKOH OCHOBAH Ha pa3yMe, a 3TO 03HAYaeT, YTO PELIEHMS AO/DKHbI MPUHUMATLCA Ha OCHOBE
JIOTVYECKMX NMPUHLIAMOB, @ HEe 3MOLUUIA WU IMYHOrO MHeHUsi. OH CYUTAET, YTO NPaBO LOJIXKHO OCHOBbLIBATLCS Ha
PaLMOHANbHOM CUCTEME MPUHLUMOB, KOTOPbIE NMPUMEHSATCS NOCAeA0BaTeNbHO 1 cnpaBennnBo. OH yTBEPXKIAET,
YTO 3aKOH A0/KEH OCHOBbLIBATLCSA Ha PAAE NMPUHLMMOB, BLITEKAIOLWIMX U3 (DAaKTOB Aea U NPUMEHNMbIX MPaBOBbIX
npeueneHToB. OH TakXe CYUTAET, YTO 3aKOH A0/DKEH NPUMEHATLCS TakuM 06pa3oM, KOTOPbIA COOTBETCTBYET
LLeHHOCTAM CMpaBeA/IMBOCTY M CNPaBeANBOCTM. XOJIMC flafiee yTBEPXXAaeT, YTO 3aKOH [0/)KEeH OCHOBLIBATLCA Ha
CUCTEME NPUHLMMOB, KOTOPbLIE MPUMEHSAIOTCS NOCAeA0BaTEIbHO U NpeackasyemMo. OH CHMTAET, YTO 3aKOH A0/KEH
NPUMEHATLCSA TakM 06pa3oM, KOTOPbIA COOTBETCTBYET LLEHHOCTSM CNPaBeaIvBOCTM 1 CNPaBeAMBoCcTU. OH Takxe
CYMTAET, YTO 3aKOH AO/KEH NPUMEHSATLCA TakuM 06pa3oM, KOTOPbIA COOTBETCTBYET LLEHHOCTSAM roCyLapCTBEHHO
NoNMTUKN. OH YTBEPXKAAET, YTO 3aKOH JOJKEH MPUMEHATLCS TakuM 06pa3oM, KOTOPLI COOTBETCTBYET LLEHHOCTAM
obLecTBa, B KOTOPOM OH NPUMEHSIETCS. X0IMC TakXXe CHATAET, YTO 3aKOH LOJDKEH NPUMEHSATLCS TakuM 06pa3omM,
4T06bl 3TO COOTBETCTBOBAJIO LLEHHOCTAM KOHCTUTYLUMMW. OH yTBEPXKAAET, YTO 3aKOH A0/KEH NPUMEHSATbCS TaKuM
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06pa30M, 4yT06bl 3TO COOTBETCTBOBAJIO LLEHHOCTSAM KOHCTI/ITyLI,I/II/I n npnHUhnam cnpasenjmBoCcT N 4eCTHOCTW. OH
CYNTaET, YTO 3aKOH AO0JIXKEH NMPUMEHATbCA TaKM o6pa30M, KOTOprI7I COOTBETCTBYET LEHHOCTAM KOHCTI/ITyLI,VII/I n
npuHUMnam cnpaseninBoCcTn N cnpaBensinBoCTA.

#4. 3axoH ocHoeaH Ha onvime: X01MC ymeepicdaem, 4mo 3aKOH OCHOBAH HA ONblme, a 3Mo
03Hauaem, 4ymo peuweHus1 A0/1%#CHbI NPUHUMAMbCSI HA OCHOBE KO0/11eKMUBH020 pa3yMa mex, Kmo ywesi
panvuwe.

X0OIMC YTBEPXKAAET, YTO 3aKOH OCHOBAH Ha OMbITE, @ 3TO O3HAYaeT, YTO peLleHna LOJKHbI MPUHUMATLCSA Ha OCHOBE
KOJINEKTUBHOIO pa3yMa TeX, KTO YLWIe paHbLUe. OH cYMTaeT, 4TO 3aKOH JO/KEH OCHOBLIBATLCA HA HAKOMIEHHON
MyApoCTW npoLwioro, a He Ha a6CTpaKTHbIX npuHUUNax nan Teopunax. OH YTBEPXAaeT, 4HTO 3aKOH A0JIXKeH 6bITb
OCHOBaH Ha KOJIJIEKTVBHOM OMbITE JOLEN U YTO OH LO/KEH OblTb AOCTATOYHO FMOKMM, YTOObI afanTnpoBaTbCA K
n3MeHsaWwmMmca obctosTenbcTBaM. OH TakXXe CYMTAET, YTO 3aKOH [0JIKEH OCHOBbLIBATbCS Ha (hakTax gena, a He Ha
npenB3AaTblX MHEHUAX NN I'IpG)J,yﬁE)KD,eHVIHX. XOJIMC TakXXe YTBepPXXOA€eT, YTO 3aKOH [0J1)XeH OCHOBbIBATbLCS Ha
(hakTax gena, a He Ha NPeaB3ATbIX MHEHUAX NN I'Ipeﬂ,yGE)KD,EHVIFIX. OH cyuTaeT, YTO 3aKOH O0J/IKEH NPUMEHATHLCS
00bEKTNBHO, 6€3 OrNsAKM Ha NNYHbIE YyBCTBA WJN MHEHUSA CYyObW MW NPUCSKHbIX. OH TakXXe CYMTaeT, YTO 3aKOH
0O0JIKEeH NPpUMeHATbCA CrpaBedsIMBO U nocnenoBaTesibHO, 4yT0bbI KO BCEM CTOpOHaM, y4acTBYylOLWNM B Oene,
OTHOCWJINCb OAWMHAKOBO. HaKOHeL, OH CHMTAET, YTO 3aKOH O0J/IKEH NMPUMEHATBbCA TaKUM o6pa30M, 4yT06bI 3TO
COOTBETCTBOBAJIO LLEHHOCTAM U NpUHUMUNam obuwecTsa, B KOTOPOM OH NPUMEHAETCA.

#5. 3aK0H OCHOBAH Ha cnpaeeaﬂueocmu: Xoamc ymeepofcaaem, Ymo 3aKOH OCHOB8dH Ha
cnpaeedﬂueocmu, a 3mo o3Hayaem, 4mo peuieHust 00.12iCHbI NPpuUHUMaAmsCsi maKum 06PG3OM, Yymoowli
OHU OblL1u cnpaeedﬂuebuwu u 6ecnpucmpacmnblmu 0151 ecex 808/1€4UCHHbIX CMOPOH.

X0NMC yTBEPXXAAET, YTO 3aKOH OCHOBAH Ha CNpPaBeA/IBOCTM, @ 3TO 03HAYaET, YTO PELUEeHNs [OMKHbI MPUHUMATLCA
TakuM obpa3oMm, 4Tobbl OHM Bbln CnpaBefANBLIMU U 6ECNPUCTPACTHLIMU AN1F BCEX BOBJIEYEHHbIX CTOPOH. OH
CYMTAET, YTO CNPaBeASIMBOCTb A0/KHA ObITb rNaBHLIM CO0BPaXXEHNEM NPU NPUHATUN PELUEHNIA 1 YTO 3aKOH
LOJDKEH MPUMEHATHCS B COOTBETCTBUU C 3TUM MPUHLUMUNOM. OH TakXXe YTBEPXXAAET, YTO 3aKOH JOJIKEH
NPUMEHATLCSA TakM 0Bpa3oM, KOTOPbIA COOTBETCTBYET LIEHHOCTSAM 06LLeCTBa, U 4TO OH [OJ/KEH NPUMEHSATLCS
TakuM 0bpa3oM, KOTOPbIN COOTBETCTBYET LLEHHOCTAM JIMYHOCTW. L pyrMm C/I0BaMu, 3aKOH LOJKEH NPUMEHSATLCS
TakuM obpa3oMm, 4Tobbl 3TO COOTBETCTBOBAJIO LIEHHOCTSM Kak JIMYHOCTH, TaK M obLiecTBa. X0IMC Takxe
YyTBEPXXAAEeT, YTO NPaBOCyane A0/HKHO NMPUMEHATLCS TakuM 0bpa3oM, 4Tobbl 3TO COOTBETCTBOBAIO NPUHLMNAM
€CTeCTBEHHOro npaBa. ECTecTBeHHbIN 3aKOH — 3T0 Habop MPUHLUMMNOB, BbITEKAIOLLMX 13 MPUPOAbI BCESIEHHON 1
NPUPOLbl YeNoBEeKa. DTV NMPUHLMMbLI OCHOBAHbI Ha MAEe 0 TOM, YTO BCE JIOAN PaBHbI U C HUMK CleayeT obpallaThCs
0ZIMHAKOBO MO 3aKOHY. X0/IMC CYATAET, YTO NPABOCYANE AO/IKHO NPUMEHATHCSA B COOTBETCTBUN C 3TUMU
MPUHLMMAMK, @ 3aKOH JOJIKEH MPVMEHATLCS B COOTBETCTBMM C LLEHHOCTSIMU Kak JIMYHOCTU, Tak 1 obuiecTsa.
HakoHeL, X0/MC yTBEpPXXAAET, YTO NPABOCYANE [O/HKHO NPUMEHSATLCSA TakuM 0Bpa3oM, 4ToObl 3TO COOTBETCTBOBAJIO
npuHUMNaM cnpaBeanmBocTu. CnpaBeasMBOCTbL — 3TO HAbOP NPUHLMMNOB, OCHOBAHHbIX Ha NAEe 0 TOM, 4TO B
COOTBETCTBUM C 3aKOHOM KO BCEM JIIOAAM CllieflyeT OTHOCUTbLCSA CNPaBeAIMBO U PaBHOMPaBHO. XOJMC CHATAET, Y4TO
npaBoCyne JOJKHO MPUMEHATLCS B COOTBETCTBMN C 3TUMU NPUHLIMNAMK, @ 3aKOH LOJHKEH NPUMEHSATLCS B
COOTBETCTBUM C LLEHHOCTSAMU KaK JIMYHOCTK, Tak 1 obLiecTBa.

#6. 3axoH ocHoeaH Ha mopanu: Xoamc ymeepiicdaem, 4mo 3aKOH OCHOB8AH HA MOPA/u, d Mo
03Hauaem, 4ymo peweHus d0/1%#CHblI NPUHUMAMbCS 6 CO0MEEemMcMmaeuu ¢ AMuYecKuMu npuHuuUnamu.

B cBoein kHure «06uiee npaBo» Onuep Bengenn Xonmc-mnaglwinin yTBEpPXAa€eT, YTO 3aKOH OCHOBaH Ha Mopann. OH
CYNTAET, YTO peLleHns AOJDKHbI NPUHUMATLCSA B COOTBETCTBUN C 3TUYECKUMU NpuHLUMnamMu. OH yTBEpPXAAeT, YTo
3aKOH [0J/KEH OCHOBbIBaTHCA Ha YyBCTBE CNPaBeaMBOCTU U CNPaBeanBOCTU, @ HE Ha MPOU3BOJIbHbLIX NpaBuIax
VAN NPUXOTAX BNACTb MMYLLMX. OH CHMTAET, 4TO 3aKOH AO/DKEH NCMONb30BATLCS 418 3alUTbl MPaB OTAENbHbIX ANL,
n copenctams obemy 6nary. OH TakXe CYATAET, YTO 3aKOH OOJ/DKEH MPUMEHATHCSA OAUHAKOBO KO BCEM JIOAAM,
HE3aBNCKMMO OT UX COLMANbHOMO NOJIOXKEHNS NN A0CTaTKa. XOMC YTBEPXKAAET, YTO 3aKOH A0J)KEH OCHOBbIBATbCSH
Ha NpMHUMNax CNpaBenJIMBOCTY 1 CMPaBeAIMBOCTY, @ He Ha UHTepecax BAacTb UMyLmnX. OH CHMTAET, YTO 3aKOH
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O0O0JKEH NCNOJ1b30BaThCA ANA 3allThl NPpaB OTAENbHbIX UL, L COLEeNCTBUSA o6u.|,eMy 6nary. OH TakXXe cYynUTaeT, 4To
3aKOH A0JIXeH NPUMeHATbCA OANHAKOBO KO BCEM NHOAAM, HE3AaBUCUMO OT UX COLIMaJIbHOr 0 NMOJ1I0XKEHNA NI
foctaTka. OH yTBEPXAOaeT, 4TO 3aKOH A0J/1>KeH OCHOBbLIBaTbCA Ha YyBCTBE MOpaJin U CNpaBeIMBOCTU, a HE Ha
MPOM3BOJIbHbLIX MPaBuJiax Ui NPUXOTAX BAACTb UMYLLKUX. B3rnan XosMca Ha 3aKOH OCHOBaH Ha uiee, 4To ero
cnegyeTt ncnosab3oBaThb ANd obecnevyeHus CNpaBedMBOCTY 1 cripaBefMBOCTU. OH CHUTAET, YTO 3aKOH JO0JKEH
NCNOJ1b30BaTbCA A4 3alThl MPaB OTAEe/IbHbIX NL, 1 COAEencTBmS 06meMy 6nary. OH Tak)Xe cYUTaeT, 4YTOo 3aKOH
OOJDKEH NMPUMEHATHCSA OAWHAKOBO KO BCEM JIOAAM, HE3aBUCMMO OT MX COLMANBHOMO NONOXEHUS NN fgocTaTka. OH
yTBEPXOaeT, 4HTO 3aKOH A0J/1)KeH OCHOBbIBaTbCA Ha 4YyBCTBE MOpaJin U CNpaBeaMBOCTU, a HE Ha NPON3BOJIbHbIX
npasuiax nnm NpuUxXoTax BAaCTb UMYLLUX.

#7. 3axoH ocHOBaH Ha 2ocydapcmeeHHOlU noaumuke: XoamMc ymeepicdaem, Ymo 3aKoOH OCHO8AH HA
2ocydapcmeeHHOl noumuke, a 3mMo o3Haudaem, 4mo peuwleHusi 00/14CHbI NPUHUMAMbCA MAKUM
00pazom, Ymood vl 3Mo 6b1/10 8bI200HO 015 0O6ULECMEa 68 Ue/10M.

X0/nMC yTBEPXKIaeT, YTO 3aKOH OCHOBAH Ha roCyAapCTBEHHONM MOJIMTUKE, @ 3TO 03HA4YaeT, YTO PeLleHns OO/KHbI
NPUHUMATLCS TakuM 06pa3oM, 4Tobbl 3TO BbII0 BbIFOAHO AN15 06LecTBa B LesnoM. OH CHMTAET, YTO 3aKOH [0JIKEH
MCMo/b30BaTbCS A1 NPOABMKeHUs oblecTBeHHOro 6aara, a He 41 06C/y)XBaHUS MHTEPECOB Kakoro-anbo
KOHKPETHOro YesioBeKa Wan rpynnbl. OH yTBEPXKAAET, YTO 3aKOH AO0JKEH UCMOJIb30BaThCA /1A 3alUUThl MPaB BCEX
rpaxaaH n obecnevyeHuns cnpaBeganBocT. OH TakXXe CHMTAET, YTO 3aKOH A0JKEH UCMONb30BaTbCS AN
COOENCTBNA COLMaNbHOMY NPOrpeccy U Ans 3aluTbl HACeNeHUs 0T Bpena. X0JIMC TakXe YTBEPXKOAET, YTO 3aKOH
cnenyeT UCMoJsb30BaTb AN obecneyeHms CnpaBen/IMBOCTU U paBeHCTBA. OH CHMTAET, YTO 3aKOH JO/KEH
MCMNonb30BaTbCs Anst obecneyeHns paBHoro obpalleHuns Co BCEMM, HE3AaBUCMMO OT UX pachl, NoJia UK COLMaNbHOro
nonoxeHusi. OH TakXXe CYNTAET, YTO 3aKOH A0/KEH NCM0Nb30BaThCs AN obecneyeHns Toro, YTobbl KaXKabli UMen
JOCTYMN K 0AMHAKOBLIM BO3MOXHOCTSIM U pecypcaM. HakoHeL, OH CYMTAET, 4TO 3aKOH A0JI)KEH UCMO0/b30BATLCA AN
obecneyeHns Toro, 4Tobbl K KaXKAOMY OTHOCMNCE C YBAXXEHWEM U [IOCTOMHCTBOM,

#8. 3axon ocHoeaH Ha 00bIuasix: Xoa1Mc ymeepicddem, Ymo 3dKOH OCHOBAH HA 00bIYAsIX, A IMO
03Hauaem, 4Ymo peuwieHusi 00/1H#CHbI NPUHUMAMbCS 8 COOMEEMCcmMeul ¢ UeHHOCMsIMU U mpaduuusmu
obwecmea.

X0NIMC YTBEPXXAAET, YTO 3aKOH OCHOBAH Ha 00bl4asX, a 3TO 03HAYAET, YTO PELLUEHUS AO/KHbI MPUHUMATLCS B
COOTBETCTBUM C LIEHHOCTAMU U TpaamLmusmm obuiectsa. OH CYMTAET, YTO 3aKOH CleflyeT TONIKOBATb TakuM 0b6pa3om,
4T0Bbl OH OTPaXkaN LLEeHHOCTW NII0JEN, @ He MPOCTO C/lefloBas CTPOroMy Habopy NpaBusl. 3TO 03HAYAET, YTO 3aKOH
A0/KEH ObITb TMOKMM 1 NpUCNocabnnBaThCa K M3MEHSAIWMUMCS 06CTOATENbCTBAM U 1I0J1)KEH OCHOBbLIBATLCS Ha
LIeHHOCTAX NIloJlell, @ He Ha XXECTKOM CBOAE NPaBu. X0JIMC TaKXXe YTBEPXKAAET, YTO 3aKOH [10J1KEH OCHOBbLIBATHLCS
Ha pa3yMe v CNpaBeASIMBOCTU, @ HE Ha SMOLMAX WK Npeapaccyakax. OH CYMTAET, YTO 3aKOH AO/KEH NPUMEHATHCA
YECTHbLIM U CNPaBeAsIMBbIM 06Pa30M 1 YTO OH AOJ/KEH OCHOBBLIBATHLCA HA (DAKTAX [eNa, a He Ha IMYHOM MHEHUW UN
npeaB3sTocTU. OH TakXe CYUTAET, YTO 3aKOH A0/KEH NPUMEHSTbLCS TakuM 06pa3oM, KOTOPbI COOTBETCTBYET
LleHHOCTAM 0bLlecTBa, 1 4TO ero cieayeT UHTEepPNpPeTNPoBaTh TakuM obpa3oM, 4TOObI OH OTpaXKas LLEHHOCTK
noaen.

#9. 3akxoH ocHoeaH Ha cnpasedueocmu: Xoa1mc ymeepiicdaem, 4mo 3aKOH OCHO8AH Ha
cnpaeedueocmu, a 3Mo 03Ha4aem, Ymo peweHusi 00/1HCHbI NPUHUMAMbCA MAKUM 00pa3om, 4moo vl
OHU Oblau cnpaeeduebIMU U CNPABEdIUBbIMU O/151 8CEX 608/1€YEHHbIX CMOPOH.

XO0NMC yTBEPXXAAET, YTO 3aKOH OCHOBAH Ha CNpPaBeasIMBOCTM, @ 3TO 03HAYAET, YTO PeLleHNs AO/MKHbI MPUHUMATLCA
TakuM obpa3oM, 4To6bl OHM BblaV CNPaBEAMBLIMUA 1 CIPABEAMBLIMUA 15t BCEX BOBJIEYEHHbIX CTOPOH. OH CYMTaET,
Y4TO 3aKOH A0J/KEH NPUMEHATLCS CPaBeaNBO, C yHETOM 06CTOATENBCTB KaXKA0ro OTAENBHOMO Cyyas. OH Takxe
CYMTAET, YTO 3aKOH A0/DKEH NMPUMEHATLCS TakuM 06pa3oM, 4Tobbl 3TO COOTBETCTBOBAJIO NPUHLMMNAM
CNpaBeaSIMBOCTU 1 CripaBeanBoCcT. OH YTBEPXKAAET, YTO 3aKOH [O/IKEH MPUMEHATLCS TakuM 06pa3oM, KOTOPbIi
COOTBETCTBYET LIEHHOCTAM 0OLLECTBA, U YTO OH JOJIKEH MPUMEHATLCS TakuM 06pa3oM, KOTOPbIA COOTBETCTBYET
LL@HHOCTSAM JINYHOCTU. XOJIMC TakXKe YTBEPXKAAEeT, YTO 3aKOH [OJIXKEH MPUMEHSATLCS B COOTBETCTBUM C MPUHLIMNAMM
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€CTeCTBEHHOW cripaBeaiMBoCcTU. OH CYUTAET, YTO 3aKOH A0JIXKEH NPUMEHATHLCS B COOTBETCTBMM C MPUHLMNAMM
€CTeCTBEHHOr0 MNpaBa, KOTOPblE OCHOBAHbI Ha UAEe 0 TOM, YTO CO BCEMU N0AbMU cliefayeT 0bpalllaTbCs OANHAKOBO
n cnpaeennnBo. OH TakXxe CHNTQaET, YTO 3aKOH A0JIKEH MPUMEHATLCA TaKNM o6pa30M, KOTOprIZ COOTBETCTBYEeT
MPUHLMMNAM rocy4apCTBEHHOW MNOJIMTUKMN, OCHOBAHHbLIM Ha MAEE O TOM, YTO 3aKOH LOJ/DKEH NPUMEHSATLCS TaKUM
0bpa3oM, 4Tobbl 3T0 66110 BLIrOAHO ANs 06LLEeCTBa B LIESIOM. XOJIMC TaKXe YTBEP)XAAET, YTO 3aKOH [0JIKEH
NMPUMEHSTLCA B COOTBETCTBMM C NPUHUMAAMK Mopann. OH CYATAET, YTO 3aKOH A0JKEH NPUMEHSATLCS TaknUM
06pa3oM, KOTOpPbI COOTBETCTBYET NMPUHLMUMAM MOPaN, KOTOPbIE OCHOBaHbI Ha NEe 0 TOM, YTO JIOAUN LO/KHbI
JeCTBOBATb TaknM 0b6pa3oM, KOTOPLIA COOTBETCTBYET LIEHHOCTSIM 0blecTBa. OH TakXe CYMTAET, YTO 3aKOH
J0J1KEH NMPUMEHSATLCS B COOTBETCTBMM C MPUHLMMAMW CNPaBeaIMBOCTY, KOTOPbIE OCHOBAHbI HA NAEe O TOM, 4TO C
noabMun cneayeT obpallaThCa CNpaBensMBo 1 CrpaBeanBo.

#10. 3axoH ocHoeaH Ha npeuedeHme u pa3yme: Xoamc ymeepicdaem, 4mo 3adKOH OCHOBAH KAK Ha
npeuedeHme, mak u Ha pasyme, a 3mo o3Haydem, 4mo peweHusi 00/1%CHbl NPUHUMAMbCs KAK HA OCHO8e
Npow/ibIX peweHull, MakK u Ha A02u4ecKux NPUHWuUNax.

XosIMC yTBEPXKAET, 4TO 3aKOH OCHOBAH Kak Ha npeueeHTe, Tak 1 Ha pa3yme. OH 06bSACHSET, YTO peLleHuns
J0JIKHbI MPUHMMATLCS Ha OCHOBE Kak MPOLLJIbIX PELUEHWUIA, TaK 1 IOTUYECKUX NPUHLUMMNOB. OH 3asBASET, 4TO
npeLeaeHT BaXKeH, MOTOMY 4TO OH obecneqymBaeT OCHOBY [Ji MOHUMAHWS 3aKOHa W TOr0, Kak OH MPUMEHSJICS B
MPOLUIOM. B TO )Xe BpeMs OH yTBEPXXAAET, YTO pa3yM TakXKe Ba)KeH, MOTOMY YTO OH MO3BOJSET NPUMEHATb 3aKOH K
HOBbIM CUTYauUMsaM. OH CHATAET, YTO NPV NPUHATAN PELLEHNIA CNeayeT YYNTbIBATb Kak NpeLeseHT, Tak U pasyM.
Nanee XonMc o6bACHSAET, YTO NpeLeaeHT BaXKeH, MOTOMY 4TO OH obecneynBaeT YyBCTBO CTabUALHOCTY 1
nocnefoBaTeNbHOCTY B 3aKoHe. OH YTBEPXKAAET, YTO, KOrAa CyA clefyeT npeuefeHTy, oH ¢ bonbLuei
BEPOSITHOCTLIO NPUMET peLleHne, KoTopoe byaeT cnpaBefnBbLIM U CripaBeamBbIM. C APYroi CTOPOHLI, NPUYMHA
Ba)KHa, MOTOMY 4TO OHa NO3BONSET NPUMEHSATb 3aKOH K HOBbIM CUTyauusaM. OH CHUTAET, Y4TO CieflyeT NCMosb30BaThb
pa3yM AN TOJIKOBaHWS 3aKOHa B COOTBETCTBMM C yXOM 3aKOHa, a He MpocTo c/iefloBaTb OyKBe 3akoHa. B
3aKJ/to4eHne XoMC yTBEPXKAAET, YTO 3aKOH [LOJ/XKEH OCHOBbLIBATLCS KaK Ha NpeLeaeHTe, Tak U Ha pasyme. OH
CYMTAET, YTO NpeLeneHT obecneynmBaeT Y4yBCTBO CTabUILHOCTU U NOCNEA0BATENbHOCTY B 3aKOHE, B TO BpPeMs Kak
pa3yM Mo3BOJISET NPUMEHATb 3aKOH K HOBbIM CUTyaumnsM. OH CYMTaeT, YTO 1 TO, U ApYyroe cneayeT yYnTbiBaTb Npw
MPUHSATWN peLLeHniA, 4Tobbl 06ecneynTb CNpaBeavBoe 1 CrpaBeAsIMBOE NPYMEHEHVE 3aKOoHa.

#11. 3axoH ocHOoeaH Ha npeuedeHme u onvime: X01Mc ymeepicdaem, YmMo 3aKOH OCHOBAH KAK Ha
npeuedeHme, makK u Ha onbime, a 3Mo 03HaA4dem, Ymo peweHus 00/1H#CHbI NPUHUMAMbCs KAK HA OCHOBe
npouLibix peuwleHuli, MdkK u Ha Ko/a1/1eKmueHoli Myopocmu mex, Kmo yuie i paHbuie.

X0JIMC YTBEPXAAET, YTO 3aKOH OCHOBAH Kak Ha NpeLefeHTe, Tak 1 Ha onbiTe. [peLeleHT — 3To NpakThka
CNef0BaHNA PeLleHnsaM NPOLWbIX A1, @ OMbIT — 3TO KOMIEKTUBHASA MyApOCTb TeX, KTO NPOoLUeNn paHbLue.
MpeLeaeHT BaXeH, MOTOMY YTO OH obecneynBaeT OCHOBY A4S NMPUHATUS PELLEHWA, @ OMbIT Ba)KeH, NOTOMY YTO OH
Mo3B0JISET HaM OMNMPATbLCS Ha KOJIIEKTUBHLIN pasyM Tex, KTO yLen paHblue. CoveTas 3TU ABa NOAX0AA, Mbl MOXXEM
NPUHUMaTbL 060CHOBAHHbIE U CNpPaBEA/IMBbLIE PeLleHUs. XONMC TakXe YTBEPXXAAET, YTO 3aKOH LOJIKEH
OCHOBBIBATbCS Ha pa3yMe 1 CrpaBeaMBOCTM. Pa3yM Ba)keH, MOTOMY YTO OH MO3BOJISET HaM NPUHUMATb PeLLEHNS,
OCHOBaHHbIE Ha JIOrMKe 1 [0Ka3aTeNbCTBaX, a CNPaBea/MBOCTb BaXKHa, MOTOMY YTO OHa FApaHTUPYET, YTO PeLleHus
NMPUHUMAIOTCS CNpaBennBLIM 1 BecnpucTpacTHbiM obpasom. CoveTasi pa3ym 1 CNpaBeaMBOCTb, Mbl MOXXEM
NMPUHUMaTb PaLVOHasIbHbIE 1 CNPABEAJSIMBLIE PELLEHNS. B KOHEYHOM UTOre Xo/MC YyTBEPXKAAET, YTO 3aKOH [O/KEH
OCHOBLIBATbCS KaK Ha MpeLefeHTe, Tak 1 Ha OMbITE, @ TakXXe Ha pasyMe 1 cnpaBen nBocTu. CoyeTas 3Th YyeThipe
3/IEMEHTA, Mbl MOXXEM MPUHUMaTb 060CHOBAHHbIE 11 CMPABEAJIMBLIE PELLIEHNS, KOTOPbLIE BblAEPXXaT UCMbITaHNe
BPEMEHEM.

#12. 3axoH ocHoeaH Ha npeuedeHme u cnpaeed.iueocmu: Xo1mc ymeepacdaem, 4mo 3aKOH OCHOBAH
KaK Ha npeuedeHme, mak u Ha cnpaeed,iueocmu, a 3mo 03Hayaem, 4Ymo peuweHus 00/1HCHbl
NPUHUMAMbCs KAK HA OCHO8e NPOUL/IbIX PeuleHulli, MaK u Ha NPUHWUNax cnpaeedaueocmu u
cnpaeediueocmu.
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CornacHo OnvBepy BeHaenny Xonmcy-mnagwemy B ero KHure «Obuiee npaBo», 3aKOH OCHOBaH Ha NpeLeaeHTe U
cnpaBeanmBoCcTU. OH YTBEPXKAAET, YTO PELLUEHMS AO/DKHbI MPUHUMATLCSA Ha OCHOBE KaK MPOLUJIbIX PELUEHNIA, TaK U
MPUHLMMOB CNPaBeA/IMBOCTY 1 PaBHOMPAaBKSA. TO 03HAYAET, YTO NPW NPUHATIMN PELLEHUS CYL LOJKEH YYUTbIBATD
KaK NpeueneHTbl, yCTaHOB/IEHHbIE MPOLWILIMI AeflaMu, TaK U NMPUHUUMLI CNPaBELJIMBOCTW, KOTOPbIE A0JIKHbI ObITh
NMPUMEHEHbI K AeNly. 3TO rapaHTUPYET, YTO PELleHUs NPUHMMALOTCS CrpaBeaanBLIM M BecnpucTpacTHbIM obpa3omM, a
npaBoCyne BepWNTCS. XONMC TakXXe YyTBEP)KAAET, YTO 3aKOH A0J/KEH NMPUMEHSTLCSA NOC/e10BaTENbHO, YTOObI
aHaNorMYHble C/lyYan pacCMaTPUBaSMCh OAMHAKOBO. DTO 03HAYAET, YTO CyA AO/DKEH NMPUHMMATb PeLleHns He Ha
OCHOBE JINYHOIO0 MHEHMS UIW NPELB3ATOCTY, a CKOpPEee Ha (hakTax Aena U npeuefeHTax, yCTaHOBEHHbIX MPOLLIbIMU
aenamu. 910 obecneynBaeT CNpaBensIMBOCTb 1 NOCNEA0BaTE/bHOE NMPYMEHEHME 3aKOHa. B 3akntoueHne Xonmc
YTBEPXAAET, YTO 3aKOH [10/PKEH OCHOBLIBAThCS KaK Ha MpeLeaeHTe, Tak U Ha CMpaBea/IMBOCTU. DTO 03HAYAET, 4TO
peLleHns [OSKHbI MPUHUMATBLCS Ha OCHOBE Kak MPOLUbIX PELUEHWIA, TaK U MPUHLMUMOB CNPaBeaanBOCTMN 1
paBHoOMpaBus. 9To obecneynBaeT CNpaBeAMBOCTb U NOCNEL0BaTENbHOE NPUMEHEHNE 3aKOHa.

#13. 3axoH ocHoeaH Ha npeuedeHme u mopaau: Xoamc ymeepicdaem, 4mo 3aKoH 0OCHO8AH KAK Ha
npeuedeHme, makK u Ha Mopa.ju, a 3mMo o3Hayaem, 4mo peuwleHusi 00/1HCHbI NPUHUMAMbCs1 HA OCHOBE
KaK npouwl1bix pewleHull, mak u 3mu4yeckKux npuHuunoe.

B cBoein kHure «0buiee npaso» Onusep Bengenn Xonmc-mnagwmim yTBEpPX4aeT, 4TO 3aKOH OCHOBaH Kak Ha
npeueneHTe, Tak U Ha Mopanu. OH 3asBNAET, YTO peLlleHns OO/KHbI MPUHUMATLCSA Ha OCHOBE KAk MPOLUIbIX
peleHni, Tak N 3TUYECKNX NPUHLKUNOB. OH CYMTAET, YTO MPaBO AOJIKHO OCHOBLIBATHLCA Ha COYETAHUN TOMO U
LPYroro, NOCKOJIbKY npeueneHT obecneymBaeT OCHOBY A4J19 MOHMMAHWUA NMpaBa, a Mopab AaeT OCHOBY ANA
NPUHATNA CNpaBenanBbIX 1 6eCNPUCTPACTHbLIX PELUEHUA. XOAIMC YTBEPXKAAET, YTO NPeLefeHT BaXKeH, MOTOMY 4TO
OH obecneynBaeT CTPYKTYPY BAS MOHUMaHNSA 3akoHa. OH cYUTaEeT, YTO, M4 Ha NPOLUbIE PELUEHMNS, Mbl MOXKEM
NMOHSATb, KaK 3aKOH AO/KEH MPUMEHATLCA B HacToaweM. OH TakXXe CHUMTaET, YTO Mopasib BaXKHa, MOTOMY YTO OHa
obecneymBaeT OCHOBY 4N15 MPUHATUA CNPaBeanBbIX 1 6€CNPUCTPACTHbIX PeleHnin. OH CYNTAET, YTO PELLEHUS
LOJDKHbI MPMHMMATbLCA Ha OCHOBE TOr0, 4YTO MPaBUALHO U YTO HEMPABWJIbHO, @ He MPOCTO TOro, 4TO yA0bHO nnn
uenecoobpasHo. ApryMeHT XonMmca COCTOMT B TOM, YTO 3aKOH [0JIKEH OCHOBbLIBATbCS Kak Ha NpeueaeHTe, Tak U Ha
Mopasin. OH CYMTAET, 4TO, 06bEeANHNB X, Mbl MOXXEM CO3AaTb CUCTEMY MPABOCYAUsA, KoTopas byaeT cnpaBeanBon
n paBHOI'IpaBHOI7I. OH CHUTaET, 4TO, rnaga Ha npoLwiblie peweHna N 3Tn4eckne npmnHUuUnbl, Mbl MOXKEM CO340aThb
CMCTEMY NpaBocyans, kotopas byaeTt cnpaBeasimBon N 3NHEKTUBHON.

#14. 3axoH ocHoeaH Ha npeuedenme u 20cydapcmeeHHOlU noiumuke: Xoamc ymeepaicdaem, 4mo

3aKOH OCHOBdH KaK Ha npeuedeHme, makK U HA 20Cy0apcmeeHHOlU noiumuke, a 3Mo 03Hayaem, Ymo

pewleHus1 00/12CHbI NPUHUMAMbCS KAK HA OCHO8E NPOWL/IbIX peweHull, MakK u Ha oM, 4mo 68b1200H0
obwecmeay 6 uesji0M.

X0NIMC YTBEPXAAET, YTO 3aKOH OCHOBAH Kak Ha NpeLefeHTe, Tak U Ha rocyaapcTBEHHON NoanTuKe. NMpeueaeHT —
3T0 MPaKTVKa CNefoBaHNs PeLleHnsaM NPOLLbIX Aesl, @ roCyAapCTBEHHas NoAUTMKA — 3TO MAEs 0 TOM, YTO
peleHns Ao/KHbI MPUHUMATLCS Ha OCHOBE TOr0, YTO BbIr0AHO 06LLecTBy B LiesioM. [peleaeHT BaXeH, MOTOMY 4TO
OH obecneyrBaeT OCHOBY [/ NMOHVMaHNS 3aKOHa 1 NMoMoraeT obecneynTb Noc/ejoBaTENbHOCT B MPUHATUN
pelieHnin. FocyaapCcTBeHHas NONNTMKA BaXKHa, MOCKOJIbKY OHa M03BOJIeT aAanTUPOBaTh 3aKOH K M3MEHSIOLWMMCS
06CTOATENLCTBAM M OTPaXKaTb LEHHOCTM obuecTBa. O6beANHAS KakK NPeLeaeHT, Tak 1 roCyAapCTBEHHYIO
MOSIMTUKY, XOSIMC YTBEPXKAAET, YTO PELLUEHUS AO/HKHbI MPUHUMATLCA TakM 06pa3oMm, 4TOObI OHM BblIn
nocfieoBaTeNbHLIMU 1 NONIE3HLIMU A5 06LLeCTBa.

#15. 3axoH ocHoeaH Ha npeuedeHme u odbluae: Xoamc ymeepicdaem, 4mo 3aKoH OCHOB8AH KAK HA
npeuedeHme, mak u Ha o6vI4ae, a 3mo o3Hayadem, 4Mmo peweHusi 00/1%CHbl NPUHUMAMbCA KAK HA
OCHOBe NPouL/lbiX peuleHull, MaK u Ha WeHHOCMSsIX U mMpaduuusix coodutecmaea.

XonMC yTBEPXKJA€eT, YTO 3aKOH OCHOBAH Kak Ha npeleneHTe, Tak 1 Ha obblyae. MpeuefeHT OTHOCUTCA K peLleHnsaM,
MPUHSATBLIM B NOA06HbIX ClyYasx B NMPOLUIOM, a 06bl4all OTHOCUTCS K LLlEHHOCTAM U Tpaauuusam coobuiecTsa. OH
CYUTAET, YTO peLleHNs LOJIXKHbI MPUHUMATLCS Ha OCHOBE 060MX 3TUX (PAaKTOPOB, MOCKOJIbKY OHU 0b6ecneynBaioT
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OCHOBY A1 MOHUMAHUNS 3aKOHa 1 ero npuMeHeHus. MNpeueneHT noMoraeT obecneynTs NocieAoBaTeNlbHOE
paccMoTpeHue NofobHbIX fes, a 0bbivail noMoraeT obecneynTb NPUMeHeHNe 3aKOHa B COOTBETCTBUN C LIEHHOCTAMU
N TpaauLmsaMm cooblecTsa. XoMC TakXXe YTBEPXKAAET, YTO 3aKOH JOJIXKEH NPUMEHATLCS TakuM 00pa3oMm, YTOOb
3TO COOTBETCTBOBAJIO LLIEHHOCTAM U Tpaanumam obuiectBa. OH CHATAET, YTO 3aKOH [O/HKEH NMPUMEHSATLCS Y€CTHbIM
1 CNpaBeAsIMBbIM 06PA30M 11 4TO OH AO/IKEH NPUMEHATHCS TakuM 06pa3oM, YTobbl yBaXKaTb NpaBa Bcex Atogei. OH
TaKXXe CYNTAET, YTO 3aKOH [OJIKEH NMPUMEHSATLCSA TakM 06pa3oM, KOTOPbLIA COOTBETCTBYET LIEHHOCTSIM 1
Tpaauumsam coobliecTsa, MOCKObKY 3TO NOMOraeT 06ecneynTb NpYMEHeHVEe 3aKoHa TakuM 06pa3oM, KOTOPbIN
COOTBETCTBYET LIEHHOCTAM U TpaauLuam coobliecTsa.

#16. 3axoH ocHoeaH Ha npeuedenme u cnpaeediueocmu: XoaMc ymeepicdaem, Ymo 3aKOH OCHOBAH
Kak Ha npeuedeHme, makK u Ha cnpaeediu8ocmu, a 3Imo o3Hayaem, 4mo pewleHus1 0/1HCHbI
NPUHUMAMbCA KaK Ha 0CHO8e NPOWLIbIX peuleHull, maK U Ha NPUHUUNAX 4eCMHOCMu u
cnpasedaueocmu.

X0/IMC yTBEPXXAET, YTO 3aKOH OCHOBAH KaK Ha MpeLeaeHTe, Tak U Ha cnpaBeAsMBoCTy. MpeleneHT 0THOCUTCS K
PELUEHUSAM, MPUHSATBLIM B @aHAMIOrMYHbIX Cy4YasnXx B NMPOLLIOM, KOTOPbIE MOXKHO UCM0J1b30BaTh B KaYecTBe
PYKOBOACTBA AJ15 NMPUHSATUS PeLLeHnin B HacTosweM. CnpaBeasiMBoCTb, C APYrO CTOPOHbI, OTHOCUTCS K MPUHLMNAM
YeCTHOCTU 1 CNPaBeLINBOCTU, KOTOPbIE ClIeAYeT YYNTbIBaTb NPV MPUHATAN PELLEHWA. XONMC YTBEPXXAAET, YTO Npu
NPUHSATWMN PELLUEHMNIA B COOTBETCTBIM C 3aKOHOM CNleflyeT y4UTbIBaTb Kak NpeLeaeHT, Tak 1 CNpaBeasiBOCTb,
MOCKOJIbKY 3TO 06ecneynT NpUHATME peLleHniA CpaBeLnBbLIM 1 CNpaBeAIMBLIM 06pa3oM. X0NIMC Takxe
YyTBEPXKAAET, YTO 3aKOH [OJIXKEH OCHOBbLIBAaTbLCS KakK Ha NpeLefeHTe, Tak 1 Ha CrpaBesanBoOCTH, YTObbI
rapaHTMpPOBaTb, YTO PeLleHNs NMPUHUMAIOTCS NociefoBaTeNbHO. ONMpasch Kak Ha NpeuefeHT, Tak 1 Ha
CNpaBeASIMBOCTb, PELUEHUSI MOTYT NMPUHUMATLCS B COOTBETCTBMU C MPOLLJLIMU PELLEHUSAMUN U MPUHLMNAMK
4eCTHOCTW 1 CNPaBeaIMBOCTI. DTO MOMOXET 06ecnevnTb CNpaBeanBoe 1 CNPpaBeAIMBOE NPUHATUE PELLEHN 1
nocnefoBaTeNbHOE NPUMeHeHNe 3aKoHa.

#17. 3axoH ocHOBaH Ha pa3yme u onvime: X0/Mc ymeepacdaem, 4mo 3aKOH OCHO8AH KAK Ha pa3yme,
mMakx u Ha onviime, a 3Mo 03HaA4aem, YMo peweHus1 00/1%#CHbI NPUHUMAMbCS HA OCHOBe KAK /102Uu4eCKUX
NPUHUUNOB, MAK U K0/1/1eKINU8HO20 pa3yma mex, Kmo 0bui1 paHvuie.

Xonmc yTBep>XOaeT, 4TO 3aKOH OCHOBAH Kak Ha pa3yMme, Tak W Ha onbiTe. OH 00bACHAET, YTO pasyMm — 3TO
JIOrnYecKne NPUHLUMMbI, KOTOPbIMU PYKOBOACTBYIOTCS MPU NPUHSATAN PELLEHWUIA, @ OMbIT — 3TO KOJIEKTUBHAS
MYAPOCTb TEX, KTO yLien paHblue. OH CYNTAET, YTO PELUEHMS A0/KHbI MPUHUMATLCS Ha OCHOBE 060MX 3TUX
3N1eMeHTOB, MNOCKOJIbKY OHK 0becneynBatoT Bonee NosHoe NoHUMaHe npasa. OH YTBEPXXAAET, 4TO OJHOIr0 pa3yMa
HeZ0CTATOYHO ANS MPUHATUSA NPaBUSIbHBIX PELLIEHWUIA, MOCKOJIbKY OH MOXXET ObiTb CJIMLLIKOM abCTPaKTHbIM 1
TeopeTuyecknM. OnbIT, C APYron CTOPOHbI, MOXeT obecneynTb Bonee NpakTUYECKOE MOHUMAHNE 3aKOHa, MOCKOJbKY
OH OCHOBaH Ha KOJUJIEKTUBHOM pa3yMe Tex, KTO ywen paHblue. [lanee XonMc yTBepX4aeT, YTo pa3ym v onbIT
LOJKHbI UCMOJIb30BaTbCA BMECTE A5 MPUHATUS pelleHunin. OH CYMTAET, YTO pasyM MoXeT obecneynTb J0rnyeckyto
OCHOBY AJ151 MPUHATUA PeLLeHNiA, a onbIT MoXeT obecrneunTs Bosiee NpakTUYEeCKoe NOHMMaHWe 3akoHa. OH
yTBEPXAAET, YTO TAaKOe COYETAHME pasyMa 1 onbiTa MOXXeT obecneynTb Honee NosHOE NOHMMaHNE 3aKOHa N MOXET
noMoyb 0becneynTb NPUHATME peLleHmnin 6onee B3BELLEHHbIM U B3BELLIEHHbLIM 06pa3oM.

#18. 3axoH ocHoeaH Ha pa3yme u cnpased.iueocmu: Xoamc ymeepicdaem, Ymo 3adKOH OCHOBAH KAK HA
pasyme, mak u Ha cnpaeediueocmu, a 3Mo o3Hayaem, 4mo peuleHust 001HCHblI NPUHUMAMbCA HA
O0CHOBe KaK /102Uu4eCcKux NPpuHuuUnoe, maK u npuHuuUnNoe cnpaeed1ueocmu u cnpasedausocmu.

XonMC yTBEpPXAaeT, 4TO 3aKOH OCHOBaH Kak Ha pa3yMme, Tak U Ha cnpaBeannBocTu. OH 3aABAsET, HTO peLueHuns
LOJDKHBI MPUHMMATBCA Ha OCHOBE JIOFMYECKMNX MPUHLMMOB, @ TakXXe NPVMHLUMOB CNPaBeaanBOCTU 1 paBHOMpPaBKS.
OH cYMTaeT, YTO 3aKOH JOJDKEH NPUMEHATLCS paLnoHabHbIM U CripaBeaMBbIM 06pa3oMm, 4Tobbl KO BCeM
BOBJIEYEHHbLIM CTOPOHAM OTHOCUIMCh CMPaBeANBO U paBHOMPaBHO. OH TakXXe CYMTAaEeT, HTO 3aKOH LOJIKEH
NPUMeHATLCS TakM 0bpa3om, 4Tobbl 3TO COOTBETCTBOBAO LLIEHHOCTAM 06w ecTBa, 4T0bbl OH paccMaTprBaCa Kak
3aKOHHbI UCTOYHUK BNACTU. XOAMC Aasiee yTBEPXKLAET, YTO 3aKOH A0J/DKEH NMPUMEHSATLCA TakuM 0bpa3om, 4Tobsbl
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OH COOTBETCTBOBAJI LIEHHOCTAM 06LLEeCTBa, YTOObI OH pacCMaTPMBAICS KaK 3aKOHHbIA UCTOYHUK BNacTu. OH
CYNTaET, YTO 3aKOH AO0JIXKEH NMPUMEHATbCA pauMOHaIbHbIM U CpaBedJ/InBbIM 06pa30M, 4yTOObl KO BCEM BOBJIEYEHHbIM
CTOPOHaM OTHOCUINCL CNpaBenJInBO N paBHOMPaBHO. OH TakXxe CHUTaET, YTO 3aKOH AO0JIXKeH NMPUMEHATbCA TakKM
06pa3oM, 4Tobbl 3TO COOTBETCTBOBAJIO LIEHHOCTAM 06LLEeCcTBa, 4TOObI OH PacCMaTPUBAJICA KaK 3aKOHHbIA MCTOYHUK
BNACTW. ApryMmeHT XosMca COCTOMT B TOM, YTO 3aKOH [OJ/IKEH OCHOBbLIBATLCS KakK Ha pa3yMe, Tak M Ha
cnpaBeniMBoCcTh. OH CYMTAET, YTO PELLEHNS AO0/KHbI MPUHUMATBLCS Ha OCHOBE JIOMMYECKUX MPUHLMMOB, a TakXe
MPUHLMMOB CNPaBeAMBOCTU 1 CNPaBeAMBOCTM. OH TaKXe CYUTAET, YTO 3aKOH AO/KEH MPUMEHATLCS TaKUM
obpa3oM, 4Tobbl 3TO COOTBETCTBOBANO LIEHHOCTAM 06LLeCcTBa, 4TObObl OH pacCMaTPMBASICS KaK 3aKOHHbIA UCTOYHUK
BnacTu. MprMeHss 3aKoH TakuM 06pa3om, X0JIMC CHUTAET, YTO OH ByeT paccMaTPMBATLCS KAk 3aKOHHbBIN NCTOYHUK
BnacTu 1 byaeTt cobatoaaTbCs BCEMU BOBIEYEHHBIMU CTOPOHAMMU.

#19. 3axoH ocHOBaH Ha pa3yme u mopaau: X0iAMc ymeepicdaem, Ymo 3aKOH OCHOB8AH KAK Ha pa3yme,
makx u Ha Mopaau, d 3mo o3Hayaem, Ymo peuwleHus1 0AHCHbI NPUHUMAMbCS1 HA OCHOBE KAK /102UuYecKux,
mak u 3muyecKux NPUHWUNOE.

X0NIMC YyTBEPXKAAET, YTO 3aKOH OCHOBAH KaK Ha pa3yMe, Tak U Ha Mopanun. OH yTBEPXAAET, YTO pPeLleHNs LOJIXKHbI
NMPUHMMATLCA Ha OCHOBE KaK JIOrMYECKMX, TaK 1 3TUYECKUX MPUHLUMUNOB. OH CYUTAET, YTO 3aKOH A0/HKEH
OCHOBbLIBATLCS Ha COYETAHMU pa3yMa U MOPaJIK, TaK Kak 3To 0becneynT NpuHATHE pPeLLeHWUIA CNpaBeaUBLIM U
cnpaBennmBbiM 06pa3oM. OH yTBepXXAaeT, YTO pa3yM CneayeT UCNoNb30BaTh ANs onpefesneHns hakToB Aena, a
Mopasib ClieflyeT UCMosib30BaTh 4SS ONpeaeneHns npasuibHoro obpasa AencTenin. OH CYMTAET, YTO Takoe
coyeTaHue pasymMa U Mopanu NPMBELET K HanyylweMy NCXOAY AJ151 BCEX BOBJIEYEHHbLIX CTOPOH. XOJIMC TaKxXe
YyTBEP)KAAET, YTO 3aKOH [JOJIKEH OCHOBbLIBAaTLCS Ha YyBCTBE CPaBELIMBOCTY U CNPaBeaanBoCTW. OH CYMTaET, 4YTo
3aKOH A0/KEH NPUMEHATbCA TakuM 06pa3oM, KOTOPbIA COOTBETCTBYET LIeHHOCTAM obuiecTBa. OH yTBEPXAAET, H4TO
3aKOH A0/IKEH NPUMEHATHCS YECTHBLIM 1 CNpaBeA/iMBbIM 06pa30M 1 4TO OH A0/KEH NPUMEHATLCS TakuM obpasom,
4TO6bI YBa)KaTb NpaBa Bcex Ntoaein. OH CHATAET, YTO 3aKOH LOJHKEH NPUMEHSATLCS TakuM 0Bpa3oM, KOTOPbIN
COOTBETCTBYET LLEHHOCTAM 06LEeCTBa, U YTO OH AOJIKEH MPUMEHATLCS TakuM 06pa3oM, KOTOPLI COOTBETCTBYET
NPUHLMNAM CNpaBeaSIMBOCTU N YECTHOCTW. ApryMeHT X0/IMCa COCTOMT B TOM, YTO 3aKOH A0/KEH OCHOBbIBATLCS Kak
Ha pa3yMe, Tak 1 Ha Mopaau. OH CYMTAET, YTO PELLEHNS LOSKHbI MPUHUMATLCS Ha OCHOBE KakK JIOrMYeCKMX, Tak 1
3TUYECKUX NPUHLUMNOB. OH YTBEPXAAET, YTO 3aKOH A0/KEH NPUMEHATHCSA TakMM 06pa3oM, KOTOPbI COOTBETCTBYET
LieHHOCTAM 06LecTBa, 1 4TO OH AO/KEH NPUMEHATHCS TaKMM 00pa30M, KOTOPLI COOTBETCTBYET NMPUHLIMMNAM
CNpaBeaSIMBOCTU M YeCTHOCTK. OH CYMTAET, YTO TaKoe COYETaHME pa3yMa U Mopaau NPUBEAET K Hauyywemy
ncxony ONsi BCEX BOBJIEYEHHbIX CTOPOH.

#20. 3axoH ocHOEAH Ha pa3yme U 20cydapcmeeHHOl noaumuke: XoaMmc ymeepacdaem, 4mo 3aK0oH
OCHOBAdH KaK Ha pa3dyme, makK u Ha 20cy0apcmeeHHOll nojumuke, a 3mo o3Hayaem, 4mo peweHust
00131CHbI NPUHUMAMbCA HA 0CHOBE KAK /102U4eCcKuUx NPUHUUNOE8, MAK U mo20, 4YMmo no/e3Ho 015
odwecmea e uesoM.

X0NMC yTBEPXXAAET, YTO 3aKOH OCHOBaH Kak Ha pa3yMe, TakK U Ha rocyAapCTBEHHON NoNnTKe. OH 06BbACHSET, 4TO
pelleHns A0KHbI MPUHUMATBLCS Ha OCHOBE JIOTMYECKUX MPUHLMMNOB 1 TOr0, YTO BbIroAHO 06LiecTBy B LiesioM. OH
3asBNSIET, YTO 3aKOH A0/KEH OCHOBLIBATLCSA Ha TOM, YTO SIBASETCS Pa3yMHbLIM 1 0TBEYAET 0OLECTBEHHbIM
nHTepecaM. OH CYMTAET, YTO 3aKOH [OJIXKEH WCMO/Ib30BaThCs AN 06ecnevyeHns cnpaBeaanBoCcTy 1
CNpaBeASIMBOCTU M YTO OH [10JKEH NPUMEHSATLCSA TakM 06pa3oM, KOTOPbIA COOTBETCTBYET LIEHHOCTSM 06LLecTBa.
X0JIMC TaKXXe YTBEPXXAET, YTO 3aKOH [10JXKEH UCMOb30BaTLCSA A1 3aLUWThI MPaB OTAENbHbIX UL, 1 obecrneyeHns
cnpaeensmeBoro obpalleHns co ecemu. OH CYATAET, YTO 3aKOH AOJIKEH UCMO/Ib30BaTLCS A1 COAENCTBUS 0bLemy
6nary n obecneyeHns paBHoro obpalleHuns co BceMu. OH TakXXe CHUTAET, YTO 3aKOH JOJIKEH MCMO/b30BaTbCA A
3alUNThI NPaB MEHBLLLWHCTB 1 06eCcneyYeHns Toro, YTobbl K KaXKA0My OTHOCMNCL C YBA)XXKEHUEM 1 [IOCTOUHCTBOM.
B3rnsagbl XonMca Ha 3aKOH OCHOBaHbI Ha UAee 0 TOM, YTO ero ciefyeT UCMob30BaTh As obecnevyeHuns
CNPaBenJIMBOCTY U CMPaBeAIMBOCTY M YTO €ro c/ielyeT NPUMEHSATb TakM 06pa3oM, KOTOPbI COOTBETCTBYET
LileHHOCTAM 06L1ecTBa. OH CYNTAET, YTO 3aKOH AOJ/IKEH UCMOJIb30BATLCA A1 3aLUMUThI NPaB OTAENbHbIX WL, U
obecneyeHns cnpaBeaBoro OTHOLWEHNS KO BceM. OH TakXe CYUTAET, YTO 3aKOH AO0JIKEH UCMOJIb30BaTLCA /1S
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copencTensa obwemy bnary n obecneyeHus pasHoro obpalleHms Co BCEMM.
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